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Part III DETAILED ACTION 

Specification 

1. Claims 21-49 are presented for examination. 

Double Patenting Reiections 

2. Claims 21-49 are rejected under the judicially created 
doctrine of obviousness- type double patenting as being 
unpatentable over claims 1-19 of U.S. patent 6,199,172. Although 
the conflicting claims are not identical, they are not patentably 
distinct from each other because the claimed subject matter 
contains obvious modifications to previous claims 1-19 of U.S. 
patent 6,199,172. 

As to claims 1 and 18, these claims include limitations of: 
monitor contact status [determining the responsiveness] of a 
plurality of network devices in the communications network, 
determining that a first network device has lost contact with a 
second network device, employing a proxy network device to 
attempt to contact the second network device^ and utilizing the 
response to determine the responsiveness of the second network 
device, which already included in claims 1-19 of U.S. patent 
6,199,172. It is well settled that the omission of an element 
and its function [i.e., list of proxy network devices] is an 
obvious expedient if the remaining element5 perform the same 
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function as before. In re Karlson , 136, USPQ 184 (CCPA 1963). 
Also note Ex parte Rainu , 168 USPQ 375 (Bd. App. 1969) . 
Therefore, omitting various elements from the previous claimed 
subject matter would have been obvious to one of ordinary skill 
in the art in this case since the remaining elements do in fact 
perform the same functions as before. Elimination/Changing of 
an element or its function will not serve as a basis for 
patentability. 

3. The obviousness-type double patenting rejection is a 
judicially established doctrine based upon public policy and is 
primarily intended to prevent prolongation of the patent term by 
prohibiting claims in a second patent not patentably distinct 
from claims in a first patent. In re Vogel, 164 USPQ 619 (CCPA 
1970) . A timely filed terminal disclaimer in compliance with 37 
C.F.R, § 1.321(b) would overcome an actual or provisional 
rejection on this ground provided the conflicting application or 
patent is shown to be commonly owned with this application. See 
37 C.F.R. § 1.78 (d) . 



Claim Rejections - 35 USC § 103 
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4. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not 
identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter 
sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time 
the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains • Patentability shall 
not be negatived by the manner in which the invention was made. 

5. This application currently names joint inventors. In 
considering patentability of the claims under 35 U^S.C. 103(a), 
the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered 
therein were made absent any evidence to the contrary. 
Applicant is advised of the obligation under 37 CFR 1,56 to 
point out the inventor and invention dates of each claim that 
was not commonly owned at the time a later invention was made in 
order for the examiner to consider the applicability of 35 
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U.SX. 103(c) and potential 35U.S,C- 102(e), (f) or (g) prior 
art under 35 U.S.C. 103(a). 

6. Claims 21-49 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Hasegawa et al . (U.S. Patent 5,065,399 
hereafter referred to as Hasegawa) in view of Marbaker et al. 
(U.S. Patent 5,229,988 hereafter referred to as Marbaker). 

As per claim 21: 

Hasegawa substantially teach the invention. Hasegawa 
teaches: 

A method of fault management in a communications network 
[abstract, col. 1, lines 63-65]; 
comprising: 

- providing a management service to monitor a contact 
status for each of a plurality of network devices in the 
communications network [col. 1, lines 30-37 and lines 63- 
65] ; 

- when the management service determines that a first 
network device has lost contact with a second network 
device [col. 4, lines 3-7]; and 
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- the management service utilizing the response to 
determine the responsiveness of the second network device 
[fig. 3, col. 1, lines 38-43 and col, 4, lines 51-62], 

Hasegawa does not explicitly teach: 

- a proxy network device to attempt to contact the second 
network device, wherein the proxy network device issues a 
response to the management service on the success of such 
attempt . 

However, Hasegawa does disclose capability of: 

- A rapid restoration of a telecommunication path between 
network nodes after an interrupting network link failure 
[abstract, fig, 1-4, col. 8, lines 25-37] comprising 
capabilities of: 

- restoration of a network failure procedure including 
reconfiguring communication paths between communication 
nodes and exchanging processing messages (i.e., proxy 
network process) [col. 2, lines 13-23]; 



In addition, Marbaker explicitly teaches; 
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- A system and method for distinguishing proxy in a 
telecommunication network including network responding and 
monitoring [abstract, fig. 5, col. 1, lines 8-12]; 

comprising : 

- a network monitor and test manger used for monitoring 
node devices [col. 1, lines 32-34]; 

- a proxy capability in supporting the network 
communication, network analysis, and network problems 
(i.e., duplicating of addresses, network node failure, 
etc..) [col. 3, lines 16-54]. 

Therefore, it would have been obvious to a person having 
ordinary skill in the art at the time of Applicant's invention 
to apply the proxy capability in supporting the network 
communication, network analysis, and network problems (i.e., 
duplicating of addresses, network node failure, etc..) via its 
network monitor and test manager as taught by Marbaker in 
conjunction with the rapid restoration of a telecommunication 
path between network nodes after an interrupting network link 
failure as disclosed by Hasegawa in order to enhance the network 
fault management system, more specifically to ensuring failure 
communication nodes identified, communicated, and recovered in a 
timely manner. One of ordinary skill in the art would have been 
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motivated to do so to improve the entire network nodal 
interconnectivity' s data throughput, data availability, and data 
operation . 

As per claims 22-24 and 29-30: 
Hasegawa further teaches: 

- a registration service of network device (i.e., network 
device initiation, network comparison, network 
identification, network ranking, network reconstruction, 
and network restoration) [col. 4, lines 4-7, col. 4, lines 
19-27, col. 5, lines 10-16, col. 5, lines 17-21, 'col. 6, 
lines 51-54, col. 8, lines 10-16]; 

- a first network device has lost contact with a second 
network device [col. 4, lines 3-7]; and 

Hasegawa does not explicitly teach: 

- a proxy network device to attempt to contact the second 
network device. 

However, Hasegawa does disclose capability of; 

- A rapid restoration of a telecommunication path between 
network nodes after an interrupting network link failure 
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[abstract, fig. 1-4, col, 8, lines 25-37] comprising 
capabilities of: 

- restoration of a network failure procedure including 
reconfiguring communication paths between communication 
nodes and exchanging processing messages (i,e., proxy 
network process) [col. 2, lines 13-23]; 

In addition, Marbaker explicitly teaches: 

- A system and method for distinguishing proxy in a 
telecommunication network including network responding and 
monitoring [abstract, fig. 5, col. 1, lines 8-12]; 

comprising: 

- a network monitor and test manger used for monitoring 
node devices [col, 1, lines 32-34]; 

- a proxy capability in supporting the network 
communication, network analysis, and network problems 
(i.e., duplicating of addresses, network node failure, 
etc..) [col. 3, lines 16-54]. 

Therefore, it would have been obvious to a person having 
ordinary skill in the art at the time of Applicant's invention 
to apply the proxy capability in supporting the network 
communication, network analysis, and network problems (i.e.. 
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duplicating of addresses, network node failure, etc..) via its 
network monitor and test manager as taught by Marbaker in 
conjunction with the rapid restoration of a telecommunication 
path between network nodes after an interrupting network link 
failure as disclosed by Hasegawa for the same reasons set forth 
as described in claim 21, supra. 

As per claims 25-27: 

Hasegawa further teaches: 

- network is one or more of a physical device and a 

. software application [fig. 1-4, col. 3, lines 50 through 
col . 4, lines 21] ; 

- different protocol used among network devices (i.e., 
SONET, UNIX, ISDN, etc..) [col. 1, line 66, col. 2, line 7, 
col • 5, line 40] , 

Hasegawa does not explicitly teach: 

- a proxy network device to attempt to contact the second 
network device. 

However, Hasegawa does disclose capability of: 

- A rapid restoration of a telecommunication path between 
network nodes after an interrupting network link failure 
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[abstract, fig. 1-4, col. 8, lines 25-37] comprising 
capabilities of: 

- restoration of a network failure procedure including 
reconfiguring communication paths between communication 
nodes and exchanging processing messages (i,e,, proxy 
network process) [col. 2, lines 13-23]; 

In addition, Marbaker explicitly teaches: 

- A system and method for distinguishing proxy in a 
telecommunication network including network responding and 
monitoring [abstract, fig. 5, col. 7, lines 8-12]; 

comprising : 

- a network monitor and test manger used for monitoring 
node devices [col. 1, lines 32-34]; 

- a proxy capability in supporting the network 
communication, network analysis, and network problems 
(i.e., duplicating of addresses, network node failure, 
etc.) [col. 3, lines 16-54]. 

Therefore, it would have been obvious to a person having 
ordinary skill in the art at the time of Applicant's invention 
to apply the proxy capability in supporting the network 
communication, network analysis, and network problems (i.e.. 
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duplicating of addresses, network node failure, etc.„ ) via its 
network monitor and test manager as taught by Marbaker in 
conjunction with the rapid restoration of a telecommunication 
path between network nodes after an interrupting network link 
failure as disclosed by Hasegawa for the same reasons set forth 
as described in claim 21, supra. 

As per claim 28 : 

Hasegawa does not explicitly teach: 

- the management service is implemented in objected- 
oriented programming and maintains a model of each network 
device. 

However, Hasegawa does disclose capability of: 

- A rapid restoration of a telecommunication path between 
network nodes after an interrupting network link failure 
[abstract, fig. 1-4, col. 8, lines 25-37] comprising 
capabilities of: 

- network analysis via hop count and neighboring nodes via 
real time process (objectBd-orientBd prograwrnxng) [col. 7, 
lines 15-16] ; 



In addition, Marbaker explicitly teaches: 



Application/Control Number: 09/800, 1 02 Page 1 3 

Art Unit: 21 14 

- A system and method for distinguishing proxy in a 
telecommunication network including network responding and 
monitoring [abstract, fig, 5, col. 1, lines 8-12]; 
comprising : 

- network nodal programming and reprogramming in a network 
environment (ohjected-or±entBd programming) [col. 3, lines 
61-63] , 



Therefore, it would have been obvious to a person having 
ordinary skill in the art at the time of Applicant's invention 
to realize both the Marbaker's network nodal programming and 
reprogramming in a network environment and Hasegawa's network 
analysis via hop count and neighboring nodes via real time 
process do apply and perform the network management within 
objBcted-orlented programming (OOF) arena. This is because the 
network nodal analysis as taught by Marbaker and Hasegawa 
implicitly used the OOP to simulate the data path, to analyze 
the node failure rate, to predict mode failure ration, etc... in 
order to improve the network communication operation. In 
addition, the OOP is well known in the art of network failure or 
fault management system, more specially in the network 
telecommunication nodal and path failure management. 



Application/Control Number: 09/800,102 Page 14 

Art Unit: 2114 

As per claims 31-40: 

Due to the similarity of claims 31-40 to claims 21-30 
except for a fault management system comprising a management 
service for monitor a contact status of network devices, a 
plurality of proxy network devices, etc... instead of a method of 
fault management in a communication network comprising a 
management service to monitor a contact status for network 
devices, proxy network devices, etc.theref ore, these claims are 
also rejected under the same rationale applied against claims 
21-30. In addition, all of the limitations have been noted in 
the rejection as per claims 21-30. 

As per claims 41-49: 

Due to the similarity of claims 41-49 to claims 21-30 
except for a method of testing [Marbaker, col. 1, lines 32-41] 
the responsiveness of a device in a communication network 
comprising a management service to monitor a contact status for 
network devices, proxy network devices, etc... instead of a method 
of fault management in a communication network comprising a 
management service to monitor a contact status for network 
devices, proxy network devices, etc.theref ore, these claims are 
also rejected under the same rationale applied against claims 
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21-30. In addition, all of the limitations have been noted in 
the rejection as per claims 21-30. 



Conclusion 

7. The prior art made of record and not relied upon is 
considered pertinent to applicant's disclosure. 

8. A shortened statutory period for response to this action is 
set to expired THREE (3) months, ZERO days from the date of this 
letter. Failure to respond within the period for response will 
cause the application to be abandoned. 35 U.S.C. 133. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Dieu-Minh 
Le whose telephone number is (703)305-9408 [NOTE: After 
approximately October 15, 2004, I can be reached at the new 
number (571) 272-3660] . The examiner can normally be reached on 
Monday - Thursday from 8:30 AM to 6:30 PM. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Robert Beausoliel can 
be reached on (703)305-9713. The fax phone number for the 
organization where this application or proceeding is assigned is 



703-872-9306. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . 
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